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OPINION

On February 27, 1996, the Knox County District Attorney’s office filed a petition
seeking adeclaration that Shofner was an habitual motor vehicle offender “HMVO”). That same
day, thetria court issued an order requiring Shofner to appear on March 29, 1996 and show cause
why he should not be declared an HMVO. According to the return of service, that order was not
served on Shofner until April 18, 1996. Apparently, no summonswasissued and served on Shofner.
However, Shofner appeared pro seinthetrial court on May 15, 1996, and he was declared by order



of the court to bean HMV O. Therecord does not reflect that he raised any objectionsto sufficiency
of process or the timing of the hearing at that appearance, nor does the record refled that he
contested the validity of any of thethree DUI convictionswhich formed the predicatefortheHMVO
declaration. Infact, Shofner’ ssignature appears on the order below anotation “ approved for entry.”
Therecord is silent on the issue of whether any appeal was taken from this order.

On January 27, 1999, Shofner wasindicted for driving in violation of the 1996 order.
Through counsel appointed to represent him on that charge, hefiled his“Motion to Void Judgment”
on September 16, 1999. He claimed that thetrial court should set aside thejudgment under Rule of
Civil Procedure 60.02 because (1) the order declaring him to be an HMV O was entered | ess than 30
daysafter serviceof the petition and order, contrary to Code section 55-10-608; (2) no summonswas
issued or returned, contrary to the Rule of Civil Procedure 4, and the lack of a summons left him
unadvised of hisright to filean answer and to demand ajury trial, and (3) the petition failed to allege
sufficient groundsfor declaring himan HMV O. Shofner asked the court to excuse hisdelay infiling
the Rule 60.02 motion because he had been unrepresented by counsel in the HMVO declaraion
proceedings.

Following ahearing, the court denied Rule60.02 relief. Initsorder, the court found
that Shofner entered into an agreed HMV O judgment in 1996, and prior to doing so, he was advised
that he would be given time to seek counsel if he so desired and given an opportunity for a
continuance, which he declined. The court also found that Shofner had consulted with an attorney
who represented him in other matters prior to agreeing to entry of the order.

In this appeal, Shofner makestwo claims. First, he clamsthe HMV O order isvoid
because no summonswas attached to the show cause order served upon him. Second, he claimsthat
the order is void because alias process was not issued after 30 days elapsed without service of a
summons.

Initially, we must consider whether Rule 60.02 relief is proper given Shofner’ slong
delay in seeking its benefit. A motion for relief fromacivil judgment or order based upon voidness
must be made within*“areasonabletime.” Tenn. R. Civ.P. 60.02. In this case, Shofner sought no
relief from the order declaring him an HMV O until three years and four months after itsentry. We
are far from convinced that this lengthy delay was reasonable. See Statev. Ronald D. Correll, Jr.,
Nos. 03C01-9707-CC-00295, 03C01-9801-CC-00014, slip op. at 3-4 (Tenn. Crim. App., Knoxville,
Oct. 21, 1998) (motion to vacate HMVO judgment not timely filed under Rule 60.02 where
defendant did not seek relief until twenty months later, when he was charged with violation of the
order), perm. app. denied (Tenn. 1999); cf. Cain v. Macklin, 663 SW.2d 794, 796 (Tenn. 1984)
(defendant did not act within areasonable period of timein seeking Rule 60.02 relief from judgment
when he did not do so until two and one-half years after default judgment entered and fourteen and
one-half months after monetary judgment entered). We are unconvinced that Shofner should be
affordedlatitude dueto hispro sestatusinthe HMV O proceedings, particularly when hewas offered
the opportunity to retain counsel and actually consulted with an attorney prior to entry of theHMV O
order. “The defendant cannot use this court to benefit from his neglect after the judgment was
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rendered.” Ronald D. Corréll, J., slip op. at 4. We conclude that Rule 60.02 affords Shofner no
relief because he has failed to seek relief within areasonable time.

Evenif Shofner had pursued hismotion inatimely manner, thetrial court would not
have abused its discretion in denying relief. See Underwood v. Zurich Ins. Co., 854 SW.2d 94, 97
(Tenn. 1993) (trial court’s decision on Rule60 motion reversible only for abuse of discretion). If
Shofner desired to challenge the court’s personal jurisdiction over him due to the absence of a
summons, he was required to raise it before defending the case on the merits. See Tenn. R. Civ. P.
12.01, 12.02. Instead, Shofner appeared at the show cause hearing and made no objection to the
deficiency of service upon him. Assuch, he waived any objection and may not now raise theissue
in an attempt to avaid avalidly entered judgment. Landersv. Jones, 872 SW.2d 674, 675 (Tenn.
1994) (court’s lack of persond jurisdiction iswaived where defendant makes a voluntary “ general
appearance” to defend action on its merits, rather than making a“limited appearance” for purpose
of contesting court’spersonal jurisdidion); InreGrosfelt v. Epling, 718 SW.2d 670, 672 (Tenn. Ct.
App. 1986) ("A voluntary general appearance is equivalent to personal service of summonson the
defendant and adefendant makes ageneral appearance, thereby consenting to thejurisdiction of the
court over hisperson, by acting inamanner inconsistent with the claim of absence of jurisdiction.”)
(citing Tennessee Dept. of Human Servs. v. Daniel, 659 S.W.2d 625 (Tenn. Ct. App.1983)); see Sate
exrel. AlbertaBeardv. Gilbert Franklin, 111, No. 02A01-9806-JV-00159 (Tenn. Ct. App., Jackson,
Dec. 31, 1998) (defendant waived opportunity to rai se defense based upon sufficiency of processand
serviceof processwhen hevoluntarily appeared at paternity hearing and failed to raiseissues at that
time).

Moreover, we see no reason why Shofner, had he filed atimely Rule 60.02 motion,
shouldbeallowed to avoid thewell-settled rulesregarding wai ver of defensessimply becausehewas
unrepresented by counsel at the HMV O hearing and faced incarceration if he violated the HMVO
order that was ultimately entered. Thisposition, which Shofner advancesishisbrief, isanovel one
which hasno basisin thelaw of thisstate. Moreover, thefacts of this case would not be suitablefor
such an exceptionif oneexisted. Shofner was, infact, advised by counsel before consenting to entry
of hisorder. He has not alleged that he was unaware of the consequences of entry of the order.

Thetrial court’s denial of Shofner’s motion to void judgment is affirmed.
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